
ATTACHMENT 2

Considerations for Issuers

1. Any governmental unit or conduit borrower which had entered into a continuing disclosure undertaking, and then issued 
additional bonds during the past five years, is a candidate for the MCDC Initiative.  

2. Given the SEC’s current heightened scrutiny of this area, it would be prudent for issuers to undertake an internal review 
of their past compliance with their continuing disclosure obligations. This can include:

 a. Filing of annual financial reports, including the audited financial statements, in a timely manner and with the 
 correct filing location (since July 2009, this will have been the EMMA website operated by the Municipal Securities 
 Rulemaking Board). A review should also be made to verify that the reports contain the correct financial and 
 operating information (e.g., correct tables) as well as the audit.   

 b. Reports of material events, particularly rating downgrades.  

3. In the past two years or so, underwriters have been much more active in performing their own reviews of issuers’ 
continuing disclosures. Issuers may have been informed by their underwriters of technical or perhaps more substantive 
failures to strictly comply with their obligations. In most instances, the issuers will have filed corrective reports with EMMA 
and may have disclosed the circumstances in their next official statement(s). Based on a self-examination (#2), or informa-
tion received from an underwriter, if there have been continuing disclosure lapses (large or small), the issuer should 
identify any official statement in the past five years where the lapse might not have been disclosed.

4. Understandably, issuers may wish to limit the cost and scope of any review (whether done internally or externally). 
Given that the “template” for the MCDC Initiative is the West Clark Community Schools example, it would not be unwise to 
focus the review on the annual reports. However, issuers should be aware that underwriters will have an incentive to report 
virtually any lapse in compliance, so issuers may find themselves exposed to the “prisoner’s dilemma” if they limit the 
scope of their review of their own practices. Alternatively, they can wait to see if an underwriter “reports” them (assuming 
the underwriter will notify the issuer ahead of time), but if the underwriter’s report is filed on September 9, 2014, the issuer 
will be out of time. Issuers have the option to reach out to their underwriters to ask if the underwriter has become aware of 
any continuing disclosure lapses by the issuer.

5. If lapses are discovered or known, and were not disclosed in an official statement during the past five years, a decision 
will have to made as to whether or not to self-report under the MCDC Initiative. A first consideration is whether the lapses 
in any way approach a level of materiality. This can be discussed with internal or external securities counsel. If there 
appears to be any reasonable case that the lapse(s) might be treated as a material failure to comply with a continuing 
disclosure undertaking, the issuer should seriously consider self-reporting. As noted in the memorandum, an issuer can 
self-report and then argue to the SEC staff that no enforcement action is warranted. If the SEC disagrees, the conse-
quences of self-reporting for an issuer are not burdensome (see Attachment 1). For example, it is prudent for an  issuer to  
have written continuing disclosure policies and procedures in any event. The greatest downside to self-reporting is the 
potential for adverse publicity (and we recognize this can be an important issue for public officials), and the requirement to 
disclose the terms of the cease and desist settlement with the SEC for five more years. However, as noted above, the 
“prisoner’s dilemma” presents the issuer with a much harsher regime if the underwriter reports the issuer’s lapse(s) and 
the SEC decides they were material.

6. If after considering all these factors an issuer decides to self-report, it would be good practice to notify the underwriter 
ahead of the submission, along with the other parties who have to be identified in the SEC Questionnaire (such as bond, 
disclosure and underwriter’s counsel and the financial advisor).

7. One situation which may arise is that an issuer discovers a lapse(s) in prior compliance, but the issuer has not sold any 
bonds since that time (so there would be nothing to report under the MCDC Initiative).  In that case the issuer should 
definitely correct the lapse(s) with additional filings on EMMA, and then be prepared to discuss the circumstances in their 
next official statement.

It is evident that a critical step in deciding whether to self-report is to assess whether a potential misstatement or omission 
regarding continuing disclosure compliance is material. The term is not defined in securities laws or regulations, and 
depends on the overall facts and circumstances of a situation. Increased scrutiny in this area since mid-2010 (when the 
SEC issued a release reminding underwriters to take more active steps to determine compliance) has revealed that there 
have been a wide range of errors made by issuers over the years, many of them of a very minor or technical nature which 
most lawyers would argue would not be “material.” Thus, while an issuer or underwriter can make its own decision not to 
self-report certain violations on the ground that they are not material, the MCDC Initiative does provide a second level of 
review by the SEC staff. The SEC staff confirmed at the conference that the staff will review each submission and will only 
recommend taking the predetermined enforcement action if the misstatements (or omissions) were material. Staff further 
made the point that in self-reporting, an issuer or underwriter can argue that the circumstances set forth are not material 
and should not result in an enforcement action, but if the SEC staff determines otherwise, the reporting entity must be 
prepared to accept the sanctions included in the MCDC Initiative.

The Carrot and the Stick

As noted earlier, the SEC staff believes the predetermined schedule of settlement terms and sanctions (see Attachment 1) 
for entities which make use of the MCDC Initiative are relatively lenient, but they are very clear that if the SEC seeks 
enforcement action after September 10, 2014 for a situation which could have been self-reported and was not, they will 
seek more severe sanctions. First, they are more likely to bring an action under a scienter-based fraud standard rather 
than the negligence-based standard available under the MCDC Initiative. Second, monetary penalties likely will be sought 
against issuers (even if they have to be paid from general taxes), and underwriters likely will face higher penalties than the 
Initiative provides. Third, the entity subject to the action may have to admit liability as a condition of settling a case. Finally, 
the SEC may be more likely to seek enforcement action and penalties against individuals who may be culpable.

Given the potentially much more serious consequences for failure to self-report, and the possibility that more minor 
violations might not result in action by the SEC in any case, it would appear there is a strong impetus to “over-report” and 
then try to reduce or eliminate the sanctions at the SEC staff level. This leads to the real heart of the incentives created by 
the MCDC Initiative: the conflict between the interests of issuers and underwriters, and the conflict between institutional 
and individual interests.

The Prisoner’s Dilemma

At the Boston conference, the new Chief of the SEC’s Municipal Securities Enforcement Unit made explicit that the SEC 
deliberately wrote the MCDC Initiative in a way that creates a tension between issuers and underwriters, or what she called 
a “modified prisoner’s dilemma. ” Recall that there is only one underlying set of facts: was there a material misstatement or 
omission in a final official statement? If there was, both the issuer and the underwriter have potential securities law 
exposure, and to obtain the favorable settlement terms, each of them has to self-report. Needless to say, if one party 
self-reports and the other does not, a problem arises for the second party if the SEC staff determines that the facts warrant 
an enforcement action. The SEC looks at this tension as a way to incentivize more and fuller disclosures. 

Furthermore, the MCDC Initiative makes clear that it only applies to issuers and underwriters as entities; even if a party 
self-reports and obtains a settlement under the predetermined terms, the SEC retains the right to seek enforcement action 
against individuals who may be culpable. This may include individuals working at the self-reporting entity itself, or at the 
other party, or at a third party, such as an attorney or financial advisor. This consideration will certainly increase the 
difficulty in deciding whether and what to self-report.

Conclusion

Attachments 2 and 3 to this Alert set forth some additional considerations which either issuers or underwriters may wish to 
evaluate as they consider what steps to take in response to the SEC’s MCDC Initiative.
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